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“WHEN IN DOUBT, DISCLOSE”
With those words, the South Carolina Court of Appeals approvingly quoted the South Carolina Attorney General’s guiding principle in construing the duty of public bodies to disclose public documents as required by the South Carolina Freedom of Information Act.  In a very recent decision, the Marion County Hospital District, d/b/a The Mullins Hospital, was required to disclose physicians’ salaries, bonuses, compensation, and purchase prices of physician practices.  The Hospital maintained that this information constituted “trade secrets” because, as  a rural county hospital, it needed to keep the information private in order to attract qualified physicians and to compete with wealthier, urban areas.  The Court noted that matters which public bodies may, but are not required to, exempt from disclosure under the Freedom of Information Act include “trade secrets.”  The Hospital pointed to the very broad definition of “trade secrets” under the Federal Freedom of Information Act as a basis for its claim to exemption from disclosure. But the South Carolina Court of Appeals rejected the reference to Federal FOIA; instead, the State Court looked to the South Carolina FOIA and determined that it does not exempt the type information which the Hospital was trying to exempt from disclosure.

The trial court had ordered that some of the requested information be disclosed by the Hospital, but issued a restraining order to prevent the individual who had requested the information from disclosing it to third parties.  The Court of Appeals overturned the restraining order, stating the purpose of the State FOIA “is to keep the public informed and to protect the public from secret government activity.”
__________________________

“FOIA creates a mechanism for members of the public to obtain information from an obstinate or otherwise un-cooperative public body.”
- Judge Ralph King Anderson, Jr.
__________________________

Generally, disclosure under FOIA requires a two-part analysis.  The first part is to determine if the document in question is held by a “public body.”  The Mullins Hospital case illustrates that the concept of “public body” under FOIA goes well beyond traditional state agencies and local governmental bodies.  Here, a public hospital district was determined by the Court to be a “public body” for purposes of FOIA.

In South Carolina, FOIA encompasses “any organization … supported in whole or in part by public funds or expending public funds.” This includes “advisory committees.”  In this vein, procurement review committees consisting solely of city staff members have been determined to be “public bodies”; similarly, a private nonprofit foundation which operated exclusively for the benefit of a state university was found by the courts to be a “public body.”
If the document is held by a “public body”, the second part of the test is to determine if it is a “public record.”  The South Carolina statutory definition is very broad, encompassing most documentary materials in whatever format: paper, electronic, etc.  As in the Mullins Hospital case, the exercise is usually not so much
See FOIA page 2.

LOW RATES: TIME TO REVIEW OUTSTANDING DEBT
According to The Bond Buyer, the trade publication of the municipal finance industry, the first quarter of 2003 set historic records for the issuance of long-term municipal bonds.  The reason is clear – interest rates are at their lowest point in nearly 5 decades.  In mid-March, the Municipal Market Data 10-year, triple-A rated benchmark yield dropped to a low of 3.39%.

While opportunities for savings in new money issues are obvious, opportunities to achieve savings and improve overall credit quality on existing debt may be less so.  With minimal effort, however, local governments can take action now that will produce significant long-term benefits.

See LOW RATES page 2.
FOIA – continued
trying to determine if the document is a “public record”, but reviewing the available exemptions for a public record.  Here, the Hospital attempted unsuccessfully to shoehorn public records into the exemption for “trade secrets.”  

Although there are many exemptions in the statute, be aware that unless the document falls squarely within one, it is likely that the courts will require disclosure.  And even if an exemption is available from disclosure, the exemptions impose no duty on the public body not to disclose.  Any duty of the public body to withhold disclosure of a document exempted under FOIA must be found in another statute or contractual term to which the public body is subject.

In the Mullins Hospital case, the Circuit Court also found that the trial court abused its discretion when it did not award attorney’s fees to the plaintiff.  “The FOIA creates a mechanism for members of the public to obtain information from an obstinate or otherwise uncooperative public body.  When one party prevails…the Circuit Court has the discretion to award attorney’s fees.”  The fact that the issue before the court was “novel” was not sufficient to support the trial court’s decision not to award attorney’s fees.  An unsuccessful defense against a FOIA claim can be costly.
Howell & Linkous have just completed a summary of South Carolina FOIA. Contact us for a free copy or to discuss any questions you may have about FOIA.  
LOW RATES - continued
Howell & Linkous are bond counsel to the St. Andrew’s Public Service District for the current refunding of its outstanding $1.3 million, unrated bond indebtedness to take advantage of low interest rates.  While the savings from the refunding could have been used to pay for capital projects, the District chose to significantly reduce annual debt service.  With budgets being tightened these days, just producing that needed cash might have been reason enough to do the refunding, but we found other reasons as well.  The District will also take advantage of its improved financial condition and payment history on its existing debt to obtain a credit rating and muni-

	Bond Buyer Indexes (5-22-03)
1-yr. Notes – 1.05%

20-yr. AA G.O. Bonds – 4.30%

20-yr. AA+ G.O. Bonds – 4.21%

30-yr. A+ Rev. Bonds – 4.82%



cipal bond insurance for its refunding bonds, further reducing the overall cost of borrowing.  The result for this resourceful local government is significantly lower debt service and a triple-A credit rating on its new bonds.  And while all of these opportunities were not immediately apparent to the District, the long-term benefits of these actions are obvious.
We look forward to helping you find ways to take advantage of the opportunities that exist in the municipal financing markets today.  Historically-low interest rates may provide the necessary catalyst to review financing ar-rangements, but only creativity and a thorough analysis can determine the many opportun-ities that exist in today’s markets.  Howell & Linkous are pleased to help you at any stage of the process.  
ABOUT HOWELL & LINKOUS

Howell & Linkous, LLC concentrates its practice in the areas of municipal bond law, local government law, and economic incentives.  Sam Howell and Alan Linkous have a combined 30 years of legal experience, and the firm occupies the position of being one of the very few municipal finance niche practices of its kind in the South.
We pride ourselves on finding financing solutions, whether simple or complex.  Last fall Howell & Linkous served as bond counsel to Orangeburg County, South Carolina for a financing based on the local option sales tax to pay debt service on $35,235,000 revenue bonds. The voters approved a referendum authorising a seven-year 1% local sales tax to pay for 116 new capital projects for Orangeburg County and each of the municipalities and special purpose districts located within the County, including roads; bridges; buildings; cultural, recreational, and historic facilities; water and sewer projects, flood control projects; and jointly operated projects.    
Through careful structuring, the transaction avoided the 8% constitutional debt limit and resulted in a bond rating for the transaction which was equal to the County’s general obligation rating.  Let us help you structure your next bond financing.  
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