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LOCAL OPTION SALES TAXES REFERENDUM THIS NOVEMBER
This November offers local government in South Carolina an opportunity to tap into a revenue source that is generally reserved to the State. State law permits counties to conduct local option referendums to authorise a local sales tax, but only at the time of a General Election.  It is time to take the necessary steps to conduct the referendums this year.

State law provides two mutually exclusive local option sales taxes. A major factor in deciding which statute to use is dictated by the projects to be funded. 

Nearly any type of facility to be owned by local government may be financed with the Capital Project Sales Tax.  Few tax statutes are more broadly drawn to allow flexibility for the use of proceeds. 

The Transportation Sales Tax Act, although more restrictive, is not as limited as its name implies.  The sales tax can be used to finance roads, streets, bridges, mass transit systems, green belts, and other transportation related projects. 
Neither of these sales tax statutes should be confused with the Local Option Sales Tax (“LOST”) which is designed to provide limited property tax relief.  A county which levies the LOST is not prohibited from also imposing the Capital Projects Sales Tax or the Transportation Sales Tax (but not both).

Statutory Differences

There are significant differences between the two statutes. The Capital Projects Sales Tax requires county council to create a 6 member commission, consisting of 3 members appointed by county council and 3 members appointed by the municipalities.  It is this commission, and not county council, which formulates the ballot question.   The Attorney General has opined that an elected official from the county or cities cannot serve on the commission because that would be dual office holding. The ballot question lists the projects to be funded and the priority amongst those projects.  The Attorney General has concluded that the priority listed on the ballot cannot be changed.  County council has no authority to revise the ballot question as formulated by the commission.

Conversely, county council has the sole discretion to choose the projects and formulate the ballot question for the Transportation Sales Tax referendum.  

The Transportation Sales Tax is also more flexible.  First, the amount of the sales tax permitted is “up to 1%”; the Capital Project Sales Tax is a flat 1%.  The Capital Project Sales Tax may only be imposed for 7 years.  The Transportation Sales Tax can be collected for up to 25 years.

Both statutes require the ballot question to include the maximum time the tax will be imposed and the maximum amount of tax revenues to be collected.  The sales tax is administered and collected by DOR in the same manner as other sales taxes.  DOR collects the tax and remits it to the State Treasurer, who returns the money quarterly to the county treasurer.

Conduct of Referendum

The referendum must be conducted under the General Election Laws, including providing the local election commission with the text of the ballot question by August 15.  Notice of the referendum must be published before September 3 (and again 2 weeks later).  Coordination with the county election commission is critical to ensure the smooth conduct of the referendum.

A sales tax referendum is also subject to pre-clearance under the Voting Rights Act of 1965.  Compliance with the Act is typically met by submission of a preclearance request to DOJ.  Adequate time should be allowed for the DOJ review.  DOJ is allowed 60 days by statute and can unilaterally extend that time by asking for additional information.  A fully completed submission to DOJ by August 31 is recommended.

Financing with Sales Taxes

Sales tax financing can take several forms.  The “Pay-as-you-go” Plan allows local government to avoid incurring debt by funding project costs as tax revenues are collected. However, local governments run the risk of escalating construction and real estate costs using this method.

“With ‘pay-as-you-go’ a county is limited to building what it collects in 1% taxes each year,” says Pierre Kisteneff, President of Columbia Capital Markets, Inc.  “This means that a lot of folks will have to wait a long time, as long as seven years, before they get their road paved or a sewer line installed.  With bonds, a county can develop its projects literally all at once.”

Bonds can take one of several forms. Sam Howell was bond counsel to Newberry County which issued $11 million in general obligation “double barrel” bonds that are secured by the County’s full faith and taxing power, but are paid from the sales tax collections.  These bonds enjoy the County’s G.O. bond rating, and do not count against the 8% debt limit because they were also approved by referendum.

One drawback with G.O. bonds is that conservative estimates of sales tax collections rates should be used to avoid a property tax levy; however if collections exceed expectations, the debt is paid off quicker, and the tax ends sooner, than planned.

A special purpose corporation may be used to issue revenue bonds, avoiding the restriction of S.C. Code § 11-27-110 that puts certain financing agreements under the 8% debt limit.

“This was the path chosen by Orangeburg County,” says Kisteneff, the County’s bond underwriter.  In 2002, Howell & Linkous served as bond counsel to the Orangeburg Projects Corporation which issued $35 million in revenue bonds, supported solely by the County’s 1% Capital Project Sales Tax.  This borrowing supplemented the approximately $19 million the County had so far collected but not yet spent.  Both the County’s projects budget and the tax collection limit were set at approximately $54 million.

“By using bonds to get all of its tax collections up front in one lump sum, the County will now be 
able to deliver its projects to the public on a far more rapid schedule than would be allowed with ‘pay-as-you-go,’” says Kisteneff.  
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As for the costs of a bond issue (professional fees, bond insur-ance, credit ratings, etc.), as well as the interest expense for the bonds, according to Bill Clark, Orangeburg County Admin-istrator, Columbia Capital Markets in effect delivered a cost-free deal.  “Kisteneff’s team structured our deal,” says Clark, “to generate enough investment earnings to pay for both the interest cost and the costs of issuance, totaling about $5 million.  In other words, issuing bonds did not come at the price of having to reduce our project funds or eliminate projects.  100% of our tax collections are now and will be going into our projects.”
Kisteneff advises that counties considering a local sales tax should engage their underwriter and bond counsel early in the process so that a bond issue can be properly modeled that is responsive to the wishes of the county.  This way, local officials can gauge the effects of different scenarios, and adjustments can be made before a budget and schedule are locked into the referendum.
“If counties bring their underwriter on board after their referendums are passed,” says Kisteneff, “technical issues might be discovered which could hinder an efficient financing.  It’s a matter of using the proverbial ‘ounce of prevention.’”  Until now, only Orangeburg County has successfully used revenue bonds in connexion with the Capital Project Sales Tax.  Counties considering this path should review Orangeburg County’s experience.
Extending an Expiring Tax

For counties that have already passed a Sales Tax Referendum, S.C. Code § 4-10-330(c) provides the mechanism to continue the tax, without interruption, if approved by a new referendum.  Unlike the first time a county places a sales tax referendum on the ballot, this renewal referendum does not have to take place at a General Election.  State law provides that the referendum to continue the sales tax can be held at a time the County Council and DOR determine necessary to permit the tax to be reinstated and continued uninterrupted.
ABOUT HOWELL & LINKOUS

Howell & Linkous, LLC con- centrates its practice in the areas of municipal bond law, local government law, and economic development incentives.  With “hands-on” experience in both conducting referendums and issuing bonds backed by local sales taxes, Sam Howell and Alan Linkous can provide the advice to structure the referendum and financing to meet your local government’s needs. 
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