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FINANCING PROJECTS WITH TRIBAL BONDS
Why Bonds?

The reason for financing tribal projects with bonds is simple – it matches the payment of the cost of expensive, long-lived projects with their useful lives.  Bonds are a way for a tribe to acquire facilities it truly needs while allowing each generation that uses or benefits from the facility to share in the cost.  In this way, the larger needs of the community may be met by sharing the costs over time.

While the terminology of bond financing is new to many in Indian Country and can be baffling, the concept is not.  Bonds are simply loans to tribal or other governmental entities, but with longer repayment terms and, usually, lower interest rates than are available to most individuals or businesses.  Unlike bank loans, there is flexibility in the terms of the bond financing which can be structured to meet the needs of the tribe.  Additionally, under most circumstances interest on tribal bonds is tax-exempt to the purchaser, resulting in a lower interest rate (cost of borrowing) for the tribe issuing the bonds.  The means of repayment, security, and other terms of the transaction can be as complicated, or as simple, as needed to accomplish the tribe’s goals.  
This type of financing has been in use for decades by cities and towns, counties, school districts, and special governmental districts providing services such as water, sewer, fire protection, housing, transportation, economic development, or other general governmental purposes.  The use of bond financing is relatively new, however, in Indian Country.
__________
Who Should Use Bonds?
Bond financing may not suit the needs of every tribe, and you may only be aware of some of the high-profile bond transactions which have financed the construction of casinos on tribal lands.  It is important to note, however, that this financing tool has a much broader application than tribal gaming facilities. In fact, the 
______________________________
Bond financing may not suit the needs of every tribe . . . It is important to note, however, that this financing tool has a much broader application than tribal gaming facilities.
______________________________

vast majority of bond financing is actually used for more traditional governmental facilities such as schools, roads, governmental offices, community meeting halls, smoke shops, water and sewer treatment facilities, fire protection, affordable housing, and other community needs.  The simple fact is that a few tribes, by issuing tribal bonds to finance casinos, have “broken the ice” for other Native Americans to obtain bond financing for their more traditional needs.  The time is right for tribes to consider using bonds to finance their more traditional projects. 
How to Get Started
The first step in planning a tribal bond transaction is to assemble the transaction team.  Fortunately, you are already familiar with the two most important members of your team – the tribe’s general legal counsel and the tribe’s principal financial officer.  Other key parties include an independent financial advisor and bond counsel.  Although your financial officer may be highly-experienced, it usually makes sense to involve a qualified independent financial advisor who specialises in structuring the type of transaction contemplated.  The combination of internal financial knowledge and external financing experience should equip your tribe to create an optimal financial structure for the transaction.  Likewise, qualified outside bond counsel is critical to help the tribe’s general legal counsel navigate through the legal issues which are unique to the process of issuing tribal bonds.
Initially, the tribe may not have a realistic sense of whether bond financing is a favourable alternative to other means of financing.  That should be of no concern in assembling the financing team because the various members of the team will bring their experience and expertise to the equation.  With the team assembled, before long, the best means of financing will become apparent. 
It is critical that the tribe select a financial adviser and bond counsel in whom it can place its trust and confidence.  Only then will the financing team function smoothly.
With the financial adviser and bond counsel on board, the tribe can benefit from their advice when it later selects the other necessary members of the financing team, including the underwriter, the rating agency, and the bond insurer.
__________
Bond financing has only been an op portunity for Indian tribes for a few years, but no method of financing seems more suited to the strong tradition of providing for the community that most tribes honour.  By matching the useful life of facilities to the payment of the costs of building them, major needs of the community can be met while spreading the cost equally among those who will benefit.
Debt is a burden.  Like any burden, it should be undertaken with forethought and the wisdom of experience, and borne with responsibility.  Many tribal governments have chosen to balance the burden of long-term debt against the benefits to the community for generations to come.  Many tribal governments have also discovered that the burden of debt is not so great when spread over time.
ABOUT HOWELL & LINKOUS
Howell & Linkous, LLC is a law firm that concentrates its practice in the areas of municipal bond law, local government law, and economic development incentives.  With “hands-on” experience in tribal financing and other creative bond structures, Sam Howell and Alan Linkous can provide the advice needed to structure the financing to meet your tribe’s needs. 
Bond counsel for your tribe must know three areas of law:  federal income tax law, federal securities law, and your tribal law.  As the tribe’s bond counsel, Howell & Linkous will provide all of the legal expertise needed under the tax and securities laws.  We will work closely with your tribe’s general counsel in addressing the requirements of your tribal law because we realise that each Indian nation is unique.  Thus, all of the component legal areas of bond law are addressed without imposing on your tribal culture the corporate culture of a large, multi-office, multi-state law firm.
Although Howell & Linkous have worked with nearly all of the national and many of the regional banks and other underwriters of bonds, unlike the large national bond counsel firms, Howell & Linkous do not represent these banks.  We can therefore give independent advice to the tribe because we are not bound to Wall Street and the other money center banks.
Howell & Linkous do not adopt a standardised approach to bond financing; we realise that there is no “standard” tribe.  Instead, a bond financing should be an exercise in self-determination by the tribe, where tribal culture, and not business culture, should control.
Having worked with the rating agency (Fitch Ratings) that rates tribal bonds, and the bond insurer (ACA) that insures tribal bonds, Howell & Linkous can provide the tribal council with critical advice on issues such as the history of fiscal operations, conservative fund management, and reserve funds, which are important for a successful bond financing.
Our Philosophy
Our philosophy is that you will know when, and if, the time is right to consider using bonds as a tool for your tribe’s projects.  Perhaps there has long been a need for a new school facility, but it simply cannot be accomplished with shorter-term financing or “pay-as-you-go.”  Perhaps the tribe wants to provide elder housing or help younger members buy their first homes.  Perhaps water and sewer infrastructure to a remote portion of the tribe’s lands might allow an economic development project that will provide much-needed jobs.  And perhaps the tribe has a regular revenue stream, a portion of which could be dedicated to the payment of the costs of projects for 15 or 20 years, or more.  A stream of tax collections, natural resource royalties, or gaming revenues could provide the source of payment for long-term financing.
We would be pleased to consult with you at your convenience.  We pride ourselves on getting to know our clients and helping them find satisfactory solutions in addressing the needs of their communities.  As a small law firm, we answer to our clients and our consciences, rather than a time sheet.  If you are eager to move forward in financing your tribe’s projects we will adapt to meet your schedule, but if you simply want to explore your financing alternatives, we are happy to give you our thoughts and the benefit of our experience, and simply respond to your questions.
Sam Howell has nearly 25 years experience representing state, local, and tribal governments in all aspects of their operations. In addition to serving as bond counsel, Mr Howell has argued many cases in the state and federal appellate courts on the powers of government entities and public finance.  
Alan Linkous brings a practical finance perspective to Indian Country.  Supplementing a decade of bond and economic development experience, Mr Linkous has extensive background in finance and real estate, with a unique perspective on the business, as well as legal, aspects of structured finance.      
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